TN THE KINING WARDEK'S COURT - » '
HOLDEN AT SYDNEY . : , GASE 29/ 1978

BEFORE J.L. McMAHON
CHIEF MINING WARDEN

DATE:  20TH DECEMRER, 197€.

KENNETH JOHN MURPHY AND OTHERS .V.
ROY FRANCIS JOHNSTONE

BENCH:~

This has been a hearing of a Summons under Section 133 of The Mining Act,
1973, wherein the complainants Kenreth John Murphy, Harold Luker, Gorman Long,
William Searle and Robert Curtiss have requested certain orders be made in

their favour and against Roy Francis Johngtone, the defendant.

It is a matter of réoord that the complainants sought the orders other than
in the sequence in vhich they appear on the summons and i1n revised sequence
namely Oxders 8, 7, 4, 2, 10 and 11. The complainants have requested that
the issues be;determined accordingly. Certain variations were allowed to
some of the particulars in the summons, as are more fully set out in the
transcript. The remaining orders which were sought in the summons have not

been prbeeeded with.

Summarised, the revised summons requests that the defendant be ordered to

sign a form in respect of mining aid granted to a company of which the defendant
and at least two ¢f the complainents were directors, that the defendant be
ordered to pay Smemgsssvem the sum of $5,000.00, that the defendant be ordered

to take up certain shares in the company, that damages be assessed as a result
of the defendant's refusal to sign the document referred to above and that
the Court determine all questions arising between the parties and that the

costs in the proceedings be payable to the complainants.

The history of ‘the matter is that Mr. Kenneth John Murphy, one of the i
complainants, was the holder of Gold Lease No, 103 in the Braidwood digirict f
in southern ¥ew South Wales. Close by was ancther Gold Lease No. 102 held by

the defendant Mr. Johnstone. There bhad been some litigation beltween

Mr. Jelnstone and Me, Murphy vherein Mr. Jobnstone had sought Gold Lease

Wo. 103 for himself pursvant tc the provisions of Section 1244 of the Mining

Act, 1906, hat after those proceecdings were institubed the parties came to an

agreement vhareby both leases wovld be worked to the proposed joint her
of both parties. That agreement was reduced to writing on the 19ih December,
1975, iwvolving Mr. Murphy, Mr. Johungtone and encthexr man called Harolid fuwer
one of the other complsinanty, who bad egueal shaves wiwh r. Murphy in cextaiv
other pending syplications. The sgreement, which is ¥xhibit B, provided dow
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might obtain within a two mile radius of Gi102 which contained a shaft cal’ed the
Alma Shaft. Provision was made in Exhibit 5 for voting, nanmely that each of

the three parties to the agreement would be entitled to one vote and that if

the parties were not in unanimous agreement as to whether or not the feasibility stua
result was satisfactory a majority vote would decide the issue. There was
further provision in Exhibit 5 for the agreement to remain in force unless the
parties agreedto desolve it by unanimous agreement or a majority vote as

between themselves, in which case, again, the parties would be entitled to one
vote. There were certain other provisions in the agreement as to each of the
three parties holding a 25% interest with the remaining 25% being offered for
sale or syndicated to raise finance, and for a refund of e: xpenses to Messrs
‘Murphy and Iuker in the event of the feasibility study on GL102 providing a

-

satisfactory result.

That agreement was registered with the Minister for Mines on the Tth September,
1977, in accordance with Section 107 of Tha Mining Act.

It is safe to conclude that the feasibility study proved to be satisfactory,
in the opinion of Mr. Murphy and Mr. Johnstcre.

Meetings took place in connection with the partnership and some doubts arose
as to the legal responsibility cof persocz zi king to obtain an interest in the
outstanding 25 per cent portion of the project. It was subsequently decided to
form a company and on the 5th Januwary, 1977, Alma Mining Company Pty. Limited
was incorporated. The Memorandum and Articles of Association of this company
is Exhibit 9 showing certain A, B & C class shares together with wnclassified
shares, However, after incorporation of the company, GL102 and GL103 were
£till and remain held by Mr. Johnstone and Ir. Murphy respectively, although
under different title numbers.

.Evidence discloses that company meetings were held, there heing hond written
minutes tefore me and while Mr. Johnstone, the defendant, was not initially
appointed as a Director, after certain representations by him such appoinitment
was made. Certain other parties, namely Messrys Searle, Curtiss and Long, the

other complainants, also became eilther directors or shareholders of the company.

Some mining was conducted and about $500 vorth of gold was won. However,
according to the avidence of Mr. Murphy a feult was encountered in the main
shaft wherein the quariz conteaining the gold appeared to run out with a
esultant loss in production. Two men were employed on the project which
initially necessitated dewatering snd cleaning ouvl before blasting and

mining.
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The defendant, Mv. Johnstone, signed the minutes of that meeting of the Tta
August, 1977. It was proposed that five each of the ten shares be sold
initially and that the monies be lent to the company by way of unsecured
loan. Xvidence was adduced that in accordance with that motion the
complainants, Messrs Murphy and Iuker sold one half of the 10 nominated shares,
each thaining'the gum of $5,000 for such sale and that they advanced to the .
company the total of $10,000 so realised. - It is plain on the evidence that
while Mr. Johnstone moved the motion and was party to the procedure, which
resulted in the agreement reached at the meeting of the Tth August, 1977, -
and in fact signed the minutes of that meeting, he failed to sell such shares
and has continued to do so since the date of that meeting row over 12 months

ago. This failure it was claimed by Mr. Marphy has led in major part to the

present difficulties between the parties.

In 1977 the company applied for and was granted mining aid by the Department

of Mines to the extent of some $17,000. This money went towards maintaining

the operations cn the mine. Subsequently a second application was lodged and
was approved, xhis\ﬁime in respect of some $27,000, notification of such ‘
approval being conveyed to the parties on the 12th January, 1978. The Department
of Mines required the signatures of Messrs Johnstone, Luker and Murphy and
althovgh Mr. Johnstone signed documents in relation to the first grant, since
notification of the availability of the second, Mr. Murphy has consistently
refused to make available the éppropriate signed document to permit the grent

of such financial aid to be forthcoming for the mining project. Vhen this

became apparvent to the Department of Mines the Minister for Mines and Energy

on the recommendation of the Prospecting Board cancelled the approval for

the second lot of aid on the 28th June, 1978.

28 a rvesult of lack of funds and the dispute between the parties mining
ceased in January, 1978. Since then certain egquipment on site which has
been subiected to the elements has deteriorated and the mine shaft has
become watered up end therefore inaccessible. For work to re-commence it
will be necessary for dewstering ©o take place after the equipment has to’be

made safe, especially that relating to elecirical circuitry.

Mr. Johnstone, in evidsnce, while agresing that he had signed the minutes

o)

of the Tth August, 1977, stated that the rveason why he had failed ‘o sel
hig shares as indicaled in the minutes was that he had received no
satisfactory explenation ahout {the expenditure of monies and had been denied
access to the mine so that ke could inspect for himgell the shatts, drives

and equipnent to sabinfy his own curiceity az %o such ewpenditure. In

tification, of inability to
2

? pot/koept informed as a zssulh, he snld,

o} o, 1 . o . . %) :
ef what wng going on with the com

LA - s, SO RN D A d e ap
¢ s wmont dirvectorst meetines
£ N

vedla and as o bus grivex

SRR
Bas duh




until 6.45 p.u. making it impossible for him to attend. He complained also
about lack of notice of the meetings although certain matters were put to him
in cross examination which tended to show that notices had been forwarded

to Mr. Johnstone as to the proposed meetings.

It was in that cross examination that Mr. Johnstone conceded that if he were
to be able to inspect the mine, even at that stage, that he would give
consideration to releasing the document agreeing to accept the mining aid
and would make his five shares available for sale in accordance with the
minutes of the Tth August, 1977. BHe required no inspection of the books of
~account of the company stating that if he were able to inspect the mine in
the presence of an adviser, an electrical expert and the District Tnspector
of Mines he could readily assess the extent of expenditure which was said to
have taken place over the months that the project had been operating. Such
an inspection would require dewatering and Mr. Johnstone undertook to pay for

the dewatering and any attendant services from his own pocket.

On the applicatiéh\of Mr. Johnstone's Counsel and with the consent of

Mr. Saglier, Mr. Murphy's attorney, the mafter was adjourned for mention

on the 21st September, 1978, at 10 a.m., so that the dewatering and inspection
could take place between 2nd August and 21st September. What happened
between the hearing dates 1st and 2nd August and the 21st September 1s now

a matter of sorry conjecture. Mr. Johnstone sent two men, a Mr. Watts and s
Mr. Mogelli to Braidwood on or about 24th August, 1978, to make preliminary
arrangements for his visit the follcwing week; he had also arranged for the
District Inspector of Mines to visit the mine on 4th September. When Watts
and Mogelli interviewed the person who had the necessary keys in his possession,
a Mr. Halfweez, the latter refused to give them those keys, or to release
equipment until he had some documentation from Mr. Murphy, notwithstanding
that Murphy had previously been in touch with Halfweez advising him of

Mr. Johnstone's impending visit. Iater Halfweez again refused to assist

Mr. Johnstone who had personally attended the mine site, apart from handing
him a key to a shed, and even neglected to tell Mc. Johanstone that was

another key in the shed to some machinery. Halfweez at no time gave

Mr. Johnstone the keys to the other egquipment.

Apart from sending Watts and Mogelli to the site ard arranging for the
attendance of the District Tnspector of Mines, Mr. Jolmstone himself had
attended with two other men who had technical kuowledge of mining eguipment,

namely a Mr. Bay Munn and a Mr. Mark X111, in addition to Mr. Johmstone's

owa adull son.



It is clear that these new difficulties arose during the time that there

was a Telecom dispute which effectively paralysed the telephone system in
Australia, but notwithstdnding this, and even attempting to understand the
situation that Mr. Halfweez found himself in, in view of the prior arrangements
that were made and the undertekings given in Court, the whole incident is a
remarkable demonstration of stubbormness and evasiveness, the result of which
has been an additional days court hearing and the need for determination of
matters by this court, which matters could.well have been easily settled
between the parties, with the application of a litile common sense,

communication and compromise.

-As might be gathered, the whoie exercise of arranginé the inspection was
futile. '

Dealing with the particulars in the complaint Mr. Hastings has raised the
question about this court's power to deal with these matters. As to the
Jurisdiction of the court to make orders, Mr. Hastings submitted that some

orders sought for example, No. 8 and No. 4, are outside the jurisdiction of
the Warden's Court.

The venture is a mining one and partners nanely Murphy, Luker and Johnstone
had entered into an agreement in connzciiun with a mine. Reference to the
provisions of Section 133 of the Act reveals power within the Warden's Court

for example to adjudicate upon:-

(e) any demand for debt or damages arising nut of, any contract of
or specific performance of any contract relating to, prospecting

or mining, or to any claim or authority;

(1) the partition, sale, disposal or division of any mining property,
or the proceeds thereof, held by two or more persons having

conflicting interests therein; but also paragreph

(m) any question or dispute arising as to the working or managenent

of land subject to a claim or an authority.

It ie a matter of common ground that GL's 102 and 103 are titles within the
meaning of Section 6 of the fct.

Apart from certain provisions, for exawple, Secticn 1%4, which set a
Jurisdictional 1imit wherein if the pavties consent the Warden's Court

decision ghall be final, thers is 1o monetary limit put on any matter which

can he determined in the Wardents Court.
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authorises the impositica of a morelary penalty, if any order otner than
one for payment of money, has been dissbeyed. The spirit of the Aet, I
believe is captured in Section 138 {&) which provides for adjourrment or
amendment of the proceedings "o determine the real question in controversy
between the: parties" notwithstanding that the summons does not show the

gubstance of the facts constituting the .complaints.

There could be envisaged circumstances in which the internal workings of a
company involved in a mining venture would not be within the jurisdiction
of the Warden's Court, for example, where a take-over bid is made and'a,
dispute arises as to entitlement to shares; but the circumstances of each
case, in my view, have to be taken on their individugl facts _and in this
matter the mine was being worked, Mr. Johnstone has declined to sign a
document and had agreed by resolution to sell some shares, and has done
neither, and a direct consequence of this action, was that work Eeased.
This is directly connmected -/ith mining and of the nature of the sort of
thing that the Warden's Court has jurisdiction to hear, although such
Jurisdiction would not be exclusive. I am satisfied therefore that the
Court has the power to deal with all matters in dispute as set out in the

complaint which are being proceeded with.

There is not a great deal of dispute as to the facts. Mr. Jobnstone ~iupry
says that he wants to know whére his money has gone before he signs any
document to do with mining aid or deals with his shares. He says that he
did not know what was going on, because he had nco notice of directors!
meetings and this was the reason why he has taken the course adopted. On
the other hand Mr. Murphy wants the mining aid approved so that cnce and
for all the parties can see where they are going and what prospects there
are for the future as to whether or not it will be economical to re~commence

mining.

The action taken bv Mr. Johnstone, Mr. Morphy claims, has caused the venture
to founder and only the expenditure of further monies and re~opening the mine

will determine its future.

In the whole of the cirvcumstances I am of the opinion that some of the orders
gsought should be made but that others ought not be made, for the reasons set

out.

Taking them in the vevised sequence — No. 8 the order that MHr. Johnsione
gign any documents relative o mining aid ~ the agreement, BExhibit 5,
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that dispute c¢culd be resolved. FProvision is merely made in Clause 4 foxr
dissolution ol the agreement itseif by majority vote. Tt seems to me that
any arrvangement made by the parties that they sign any document, for example,
would have to be Jjoint for it 1o be effective and could not be enforced in

the absenc: of unanimity.

It is clear that Mr. Johnsténe along with Messrs Murphy and Imker signed the
earlier document relative to the first grant of mining aid but on my
interpretation of the agreement there was no legal obligation upon anyone

to sign any subsequent document because of the presence of the word "jointly"
in Exhibit 5; because of this I decline to make any order as sought in
paragraph 8. . -

As to paragraphs 7 and 4 in the revised sequence it seems to me proper that
these should be taken together as payment of the $5,000 would neéessarily
mean the taking up of the shares. There is no doubt that Mr. Johnstone toock
part in the transaction'ﬁhich led to the resolution of Tth August, 1977,
which sanctioned Messrs Murphy and Luker selling their shares each to the
value of $5,000 and taking up the other shares. Mr. Johnsitone has not aisputed
that he attended the meeting of the Tth August, 1977, nor indeed that he moved
the motion and was a signatory to the minutes of that meeting which recorded
that his motion was carried. I am of the view that Mr. Jolmnstone had a regal
obligation to sell itne shares as the other two men had done to this stage

and accordingly orders 7 and 4 will be granted.

Order No. 9 in the revised sequence requests that the Court assess damages.
There is little evidence before me as t what damages were incurred apart
from the likelihood, which has not been disputed, that because work ceased
in January, 1978, the plant and egquipment which have been exposed to the
weather have‘deteriorated; in particular the electrical circuitry would
require overhaul before being put again into operation. In view of the
scantiness of the evidence of actual expense for overhaul and the absence

of evidence in reiation to damages actually suffered, or their gqusntum,

I am reluctant to attempt to make any award on damages and therefore decline

to do so.

In relation to Order Wo. 10, this requests the taking of accounts and
the signing of such documents as the Covri deems appropriate to determine
finally all questions in dispute between the parcties. Mr. Salier in final

address sald thet he did not think anythivng specific was sought excepting

metters which may have besen overlooked ain the prioxr requests forx orders.

I cannot seo where any other general order needs to be made nor indeed any

specific orlor and in the circuwedances § decline to grant Order ¥o. 10,
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As to Order Mo. 11 ~ costs -~ it is correct that Mr. Johnstone has been
found to be legally at fault in not paying the $5,000 and taking up the
shares; but the fact is that there were other matters in which T have
declined to make the orders sought, and in view of this and the turn of
events which occurred in relation to Mr. Johnstone's proposed inspection
in early Sepiember, 1978, I am of the view that the most equitable course
for the Court to adopt in the exercise of my discretion would be %o order

that the parties pay their own cosis.

Any orders made will be in favour of Mr. Murphy only. T have heard no
evidence from Harold Luker, William Searle, Robert Curtiss nor Gorman Long
in thzs matter and I am not satisfied that any order that I make should

be in favour of, or against, these persons.

In the circﬁmstances the following verdict is made against Roy Francic
Johnstone es defendant-on the suit of Kenneth John Murphy only. That
Mr. Johnstone pay to Alma Mining Co. Pty. Limited the sum of $5,000 as
he wundertook to do so on Tth August, 1977, in exchange for 800 ngM
Class shares in Alma Mining Co. Pty. Limited presently held by the said
Roy Francis Johnstone. It is further ordered that the said Roy Francis
Johnstone take up the shares allocated to him by the said Alma Mivirg
Co. Pty. Limited wi*hin 28 days of tcdsy's date on the same basis as
Kenneth John Murphy and Harold Iuker. Payment of the $5,000 to take
place within fourteen days.,

The exhibits to be returned.



